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CMR DIGESTS 


The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 








CROSS-EXAMINATION—when accused testifies on 
collateral issue of voluntariness of confession, cross- 
examination which touches upon the merits of the 
case is not error if it is admissible for the purpose 
of weakening or destroying accused's direct iesti- 
mony regarding voluntariness. 


@ Accused was on trial for three offenses of 
larceny and a part of the prosecution’s evidence 
was a confession made by the accused. Other 
evidence established that H’s shoes had been 
stolen and that shortly thereafter accused had 
been apprehended while wearing them. A’s 
shoes were in evidence as Prosecution Exhibit 1. 
At the trial accused became a witness for the 
limited purpose of supporting his contention 
that the confession was involuntary and testi- 
fied, among other things, that the shoes had been © 
taken from him and he was forced to walk bare- 
footed. Thereafter, the following exchange 
took place: 


“Q. [by a court-martial member] Are the shoes 
that they took away from you those (indicating Prose- 
cution Exhibit 1) in the 

“A. Yes, sir. 


“L. O. I object to that question. It is highly im- 
proper and the court will disregard both the question 
and answer completely and they will be stricken from 
the record.” : 

This question, it was contended by the defense, 
extended beyond the limited purpose for which 
the accused became a witness and compelled the 
accused to incriminate himself. 

Counsel had vigorously insisted that a pat- 
tern of coercion was designed to, and did in fact, 
elicit accused’s confession and therefore any 
information which would strengthen or weaken 
the contention would be relevant. If accused’s 
shoes were forcibly removed for the purpose 
of causing him embarrassment or physical tor- 


(Continued on page 15) 
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OBSERVATIONS ON ERRORS IN 
COURTS-MARTIAL 


CDR. E. J. BODZIAK, USN 


FTER ALMOST THREE YEARS under 
the Uniform Code of Military Justice er- 
roneous actions in the administration of the 
Code are found to occur in the various phases 
of processing courts-martial cases. An article 
dealing with this subject appeared in the JAG 
Journal for November 1951. A related article 
dealing with causes of delay in processing re- 
views in the Office of the Judge Advocate Gen- 
eral appeared in the April 1952 issue of JAG 
Journal. The following is a list of* persisting 
errors which have been observed by boards of 
review and other cognizant officers in the Office 
of the Judge Advocate General. It is believed 
that with the exercise of greater caution in the 
conduct of trials and in the preparation of rec- 
ords of trial many of these recurring errors may 
be eliminated. 


Make-up of Record 


a. Records of trial and allied papers should 
be arranged and bound securely as prescribed 
by Appendix 9e, MCM, 1951. In many cases 
the processing of a case to review is delayed 
because of the necessity of rearranging the 
papers in proper order in the Office of the Judge 
Advocate General prior to forwarding to a board 
of review. In some cases the record of trial is 
incomplete because of the failure to append 
thereto all of the required papers, such as the 
court-martial order or the action of the conven- 
ing authority. 

b. Court-martial orders should set forth the 
charges, specifications, pleas, findings, sentence, 


and the action of the reviewing authorities. In - 


some instances it has been noted that the court- 
martial order is at variance with the record of 
trial as to the findings. Frequently the conven- 
ing authority directs that charges and specifica- 
tions be amended or the court makes exceptions 
and substitutions in its findings but the court- 
martial orders fail to record the findings upon 
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the charges and specifications as amended by 
the convening authority or as modified by the 
court. This error results from reliance on the 
charge sheet rather than on the record of trial. 

ec. Court memoranda regarding previous con- 
victions should set forth sufficient detail to 
apprise a court of the nature and gravity of the — 
offense of which the accused was previously con- 
victed. For example, in one instance prosecu- 
tion exhibits indicated only the articles of the 
Code violated. The dates and precise character 
of the offenses were not shown. Such incom- 
plete evidence of previous convictions affords no 
basis for intelligent review or appraisal of the 
gravity of the offenses. Attention is invited to 
Article C-7819, BuPers Manual, 1948, which 
requires the commanding officer to cause to be 
entered in service records of enlisted personnel 
a résumé of the charges, specifications, findings, 
sentence, or sentence as mitigated, of all courts- 
martial where a conviction results. Detailed 
instructions regarding court memoranda are set 
forth in Article B—2316, BuPers Manual, 1948. 

d. In some instances illegible copies of the 
court-martial order and/or review by the staff 
legal officer have been submitted with the record 
of trial. Since the record on which the board 
of review acts is the official record it appears 
manifest that original papers, to the extent pos- 
sible, or in the alternative, legible copies, should 
be submitted with the original record. 

e. Typographical errors in records of trial 
are frequently corrected and initialed only by 
trial counsel. Paragraph 82e, MCM, 1951, re- 
quires that all changes, including those made by 
trial counsel, be initialed by those who authenti- 
cate the record. 

f. Chronology Sheet, NavJAG 420, is often 
missing or incomplete. This sheet properly 
filled out is used for statistical purposes by the 
Office of the Judge Advocate General. 

g. Appellate rights of the accused must be 
explained to him in compliance with JAG IN- 
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STRUCTION 5810.10 of 7 August 1953. This 
instruction requires a statement from the ac- 
cused regarding his desire to be represented by 
appellate defense counsel. Failure to comply 
with this instruction has delayed completion of 
appellate review in many cases. In some cases 
while the form letter appears to be signed by 
the accused there is a failure to strike out the 
inapplicable words in paragraph two of the 
form letter. The Judge Advocate General has 
frequently advised commands that general 
court-martial authorities should insure that the 
required statement is attached to the record of 
proceedings prior to forwarding to the Office of 
the Judge Advocate General for review. 


Trial Procedure 


a. Conferences between the law officer and 
the court should be recorded verbatim. Failure 
to do so results in delaying appellate review by 
necessitating a certificate of correction. 

b. Where accused is brought to trial by gen- 
eral court-martial within five days of service 
of charges, or within three days in a special 
court-martial case, the record should affirma- 
tively show that the accused has waived his right 
not to be brought to trial prior to expiration 
of the statutory time limit. See Article 35, 
UCMJ. 

c. In adjudging sentences, some courts con- 
tinue to use the words “lose pay” or “to lose” 
instead of “forfeit.” 

d. Peremptory challenges are sometimes used 
where member of court is obviously subject to 
challenge for cause. In a case in point, the 
president of the court was the accuser who 
signed and swore to the charges. The defense 
did not challenge for cause but instead resorted 
to exercise of its peremptory challenge. In- 
struction in the field regarding the proper exer- 
cise of challenge is indicated. In this connec- 
tion attention is invited to the many articles on 
this subject which have appeared in the JAG 
Journal, particularly February 1951, p. 15; 
May 1951, p. 11; February 1952, p. 10. 

e. Records of trial fail to show affirmatively 
that enlisted members are not members of the 
same unit as the accused. Art. 25(c), UCMJ. 
This results in further delay of review pending 
ascertainment of the facts. 


f. The accused’s pay and BAQ allotment, if 












any, should be correctly reported on the Charge 
Sheet. The legality of a sentence to forfeiture 
depends on the amount of the accused’s pay less 
any BAQ allotment, yet, in many instances this 
information is either not given or given incor- 
rectly. Furthermore, it has been noted that 
some trial counsel and defense counsel gloss 
over this phase of the trial in a slipshod manner. 
As an example, in a recent case the trial counsel 
read the data as to pay on the Charge Sheet 
(which, on its face, was in error because of the 
accused’s years of service) and stated that there 
was no contribution to BAQ. In answer to trial 
counsel’s question “Is the data as read correct?” 
defense counsel answered, “Yes, except he has 
an allotment.” Nothing more was said by any- 
one. First, the pay data was not correct and, 
sécond, what kind of allotment was defense 
counsel talking about? Not all allotments will 
reduce pay subject to forfeiture—only that 
which is for BAQ. This example aptly demon- 
strates the need for care and attention to this 
important feature of a court-martial trial. 


Action by Convening Authority 


a. Convening authorities are often in error in 
placing an action on the record in Article 69 and 
Article 65(c) cases where there is a partial for- 
feiture by stating that the forfeiture shall apply © 
to pay and allowances becoming due on and after 
the date of the action. This is improper for 
allowances are subject to forfeiture only when 
the accused is also sentenced to a punitive dis- 
charge. Par. 126h(2), MCM, 1951. 

b. Where a sentence is suspended for more 
than six months the convening authority should 
state the reason for his action as required by 
section 0109 NS MCM. 

c. In court-martial cases in which the sen- 
tence involves forfeitures but no punitive dis- 
charge, a very common error is the failure to 
determine properly the maximum amount sub- 
ject to monthly forfeiture. The initial mistake 
is made by the court but is often perpetuated by 
the general court-martial authority. The cause 
of the improper and excessive forfeiture is to be 
found in (1) a failure to deduct the BAQ allot- 
ment from the man’s monthly pay before apply- 
ing a two-thirds forfeiture and (2) a failure to 
figure the accused’s pay at the reduced grade 
even though such reduction in grade is sus- 
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pended. The method for computing forfeitures 
is set forth in 126h(2), MCM. Education of 
the court and alertness on the part of the law 
officer at the time sentence is pronounced could 
cure this common error at the time of trial. 
Convening authorities should be alert not to ap- 
prove an excessive forfeiture. Failure to do so 
results in a return of the record to the conven- 
ing authority so that he may withdraw his ac- 
tion and approve a legal sentence. This requires 
time and increases the period of time necessary 
to accomplish final review. 

d. In cases in which an accused is sentenced 
to confinement upon a rehearing, he is entitled 
to credit for confinement served as a result of the 
original sentence. If the rehearing results from 
the decision of a board of review, the accused is 
entitled to credit for confinement from the date 
of his original sentence until the date the deci- 
sion of the board of review is served upon him. 
If, however, the rehearing is held as a result of 
review by the Court of Military Appeals, the 
accused is entitled to credit for confinement 
from the date of his original sentence until the 
date of the Mandate of the Court of Military 
Appeals. 


Review by Staff Legal Officer 


a. A staff legal officer should take note of and 
comment on errors in the record of trial for the 
purpose of preventing a recurrence. In a case 
in point, a special court-martial granted the 
accused’s motion to dismiss one charge (break- 
ing restriction) on the ground that the charge 
arose out of the same act as the unauthorized 
absence specified under another charge. This 
error was not commented upon either by the 
staff legal officer or the convening authority. 
It is believed that such patent error should be 
brought to the attention of the convening au- 
thority in order that personnel may be prop- 
erly indoctrinated. In another case, a high per- 
centage of the rulings by the president of a spe- 
cial court-martial were incorrect but, as the 
rulings were beneficial to the accused, there was 
no prejudice. There was no comment on these 
erroneous rulings by the staff legal officer. It 
is believed that the staff legal officer should have 
commented on these erroneous rulings in order 
to prevent perpetuation of the errors in the 
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minds of the members of the court and others 
connected with the case. 


’ 


Miscellaneous 


a. There continues to be evidence of a misun- 
derstanding of the provisions of paragraph 97, 
Manual for Courts-Martial, and the authority 
of an officer to remit or suspend the unexecuted 
part or amount of the sentence of a summary 
court-martial or of a sentence by a special court- 
martial which does not include a bad-conduct 
discharge. The Office of the Judge Advocate 
General continues to receive recommendations 
that such sentences be suspended or remitted 
when, as a matter of fact, the originator of the 
request usually has such authority under para- 
graph 97, Manual for Courts-Martial. Con- 
versely, situations arise in which the command- 
ing officer or reviewing authority attempts to 
suspend or remit the sentence of a special court- 
martial which includes a bad-conduct discharge 
while the case is undergoing review in the Office 
of the Judge Advocate General. It is to be ob- 
served that the commanding officer’s power to 
remit or suspend any part or amount of the un- 
executed portion of any sentence is limited to all 
sentences of summary courts-martial and only 
those sentences of a special court-martial which 
do not include a bad-conduct discharge. 

b. The Office of the Judge Advocate General 
each day receives various documents and papers 
such as extra copies of court-martial orders, 
copies of records of trial by special courts-mar- 
tial which do not involve bad-conduct discharges, 
supplementary court-martial orders on cases 
finish-filed in the field, extra copies of staff legal 
officer’s reviews on cases which never reach the 
office. Very frequently it is impossible to de- 
termine from the face of the document whether 
it was or was not forwarded to the Office of 
the Judge Advocate General in error. It is de- 
sirable therefore that staff legal officers not 
forward court-martial papers to the Office of the 
Judge Advocate General unless they are securely 
bound to a record of trial to which they relate. 
Distribution of court-martial orders should be 
strictly adhered to as prescribed by the Naval 
Supplement. If it is necessary to forward a 
court-martial order or other document relating 
to a trial, without the record, it is recommended 
that this be done under a covering letter setting 


5 














forth the proper reference pursuant to which 
it is being forwarded. 

c. A chief of staff of a general court-martial 
authority is not authorized to take action on a 
case in which the sentence includes a punitive 
discharge. Section 0107 NS MCM. 

d. In promulgating the results of appellate 
review the supplementary court-martial order 
should set forth the action of the board of review 
or other reviewing authority as it affects the 
charges and specifications of which the accused 
stands convicted and as it affects the sentence 
approved. Where no part of the sentence re- 
mains in effect, it Should be indicated in the 





rights, privileges, and property of which the 
accused was deprived by virtue of the find- 
ings of guilty and sentence so set aside will be 
restored. 

e. A record of trial contained a statement of 
a medical officer to the effect that confinement 
of the accused would be deleterious to his health 
without setting forth any supporting facts. The 
accused was sentenced to 12 months confine- 
ment. Asa result of the lack of supporting data, 
review of the case was delayed pending investi- 
gation into the facts which would support the 
conclusion of the medical officer. 





RECENT JAG OPINIONS . 









ACCESSORIES BEFORE THE FACT—acquittal of 
principals. 
e@ A recent inquiry posed the question “Could a 
person be guilty of aiding and abetting two prin- 
cipals to attempt to commit an act when the 
principals are subsequently tried and found not 
guilty of the attempt to commit the act?” The 
Judge Advocate General stated his opinion that 
the distinction between principals and acces- 
sories before the fact was abolished by Article 
77, UCMJ; that while at common law an acces- 
sory is discharged by the acquittal of his prin- 
cipal, by statutes, now almost universally 
adopted, the offense of the accessory is made 
substantive and independent of the principal, 
though in such case the guilt of the principal 
must be allegedsand proved. 1 Wharton, Crim- 
inal Law, § 277 (12th ed. 1932); 14 AmJur, 
Criminal Law, § 95. Under this view, convic- 
tion of the principal is not a prerequisite to the 
conviction of the aider and abettor; and the 
acquittal of the principal presents no impedi- 
ment to the trial and conviction of the person 
charged with aiding and abetting the commis- 
sion of the crime. Von Patzoll v. United States, 
163 F. 2d 216 (C. C. A. Okla. 1947). This is so 
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Prepared by the Military Justice Division 
Office of the Judge Advocate General 


because one who aids or abets the commission 
of a crime is guilty as a principal of a substan- 
tive, independent offense. In view of the fore- 
going, the question posed was answered in the 


affirmative. It was further held that the legal- ~ 


ity of the conviction of the accessory before the 
fact must be tested by the legal sufficiency of the 
record of trial in his case. JAG:I:2:EJB:dvj. 
15 Jan 1954. 


APPOINTING ORDERS—practice of appointing 
courts-martial with large membership. 


@ Ina recent Article 69 case the Judge Advocate 
General had occasion to express his views on the 
practice in some commands of including a large 
number of members in the appointing order. 
Recognizing that it is within the discretion of 
the convening authority to appoint new mem- 
bers to a court in addition to the members of the 
original court, the Judge Advocate General 
viewed with approval the following remarks of 
an Army board of review in a similar case: 


“* * * the appointment of courts of large member- . 


ship lessens that dignity that should clothe courts- 
martial, in that it gives the appearance that the con- 
vening of the members (who are called to sit) is a 
casual affair accomplished on the basis of convenience, 


JAG JOURNAL 


LT ER ne he Pe 
; oom, wee id 


supplementary court-martial order that all 
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immediate availability and expediency. It is subject 


to speculation, criticism and possibly attack as not 
consonant with the spirit of the law in the appoint- 
ment of courts-martial. Whether the substantial 
rights of an accused are prejudiced by the practice 

’ will depend upon the facts, as disclosed in the record, 
in each individual case.” (CM 363955, Andress, 11 
CMR 299, 301). 


JAG:I:3:ENC:me. 17 Feb 1954. 


CONDUCT OF COUNSEL—Pretrial and post-trial. 


® Paragraph 43, MCM, 1951, and sections 0118, 
NS MC\M, were held to be applicable to conduct 
of counsel both in his pretrial and post-trial 
handling of a case as well as to his conduct dur- 
ing proceedings before the court-martial. JAG: 
I:2:JBM:vs. 14 Aug 1958. 


CONFINEMENT—authority of reviewing authority 
to suspend on probation. 


@ The Judge Advocate General was requested to 
clarify the power of a convening authority to 
suspend execution of a sentence to confinement, 
in view of the decision of a board of review in 
NCM 128, Berard, 4 CMR 441, holding that the 
action of a convening authority, in suspending 
execution of both a punitive discharge and the 
period of confinement until completion of appel- 
late review, was improper. The precise issue 
presented’ for opinion was the legality of a re- 
viewing action which approved a sentence, but 
provided that the “execution of that portion 
adjudging confinement at hard labor for: a pe- 
riod of four (4) months is suspended for a period 
of four (4) months, at which time, unless the 
suspension is sooner vacated, the confinement 
for a period of four (4) months shall be re- 
mitted without further action.” 

In the Berard case, supra, the convening 
authority did not grant a period of probation; 
he merely attempted to defer the running of the 
period of confinement contrary to the provisions 
of Article 57(b), UCMJ. Paragraph 88e(1), 
MCM, 1951, provides that a convening authority 
may, at the time he approves a sentence, suspend 
all or any part of it, except a sentence of death. 
As indicated in paragraph 88e(1), MCM, the 
ordinary purpose of suspension is to grant pro- 
bation by a conditional remission of all or a part 
of a sentence. A sample form of such action is 
set forth in Form 20 of Appendix 14b of the 
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Manual for Courts-Martial, and such action is 
not contrary to the provisions of Article 57(b), 
UCM, wherein it is clearly provided that pe- ° 
riods during which the sentence to confinement 
is suspended shall be excluded in computing the 
service of the term of confinement. 

If the convening authority in the Berard case 
had suspended execution of the punitive dis- 
charge and the confinement for a probationary 
period with provision for automatic remission, 
unless sooner vacated for cause, his action would 
have been authorized by Article 71(d), UCMJ, 
and paragraph 88e (1), MCM. The action pre- 
sented for determination was considered to be 
legal, and the Berard decision was not in point. 
JAG:1:2:ACJ:dvj. 8 Dec 1958. 


DISCIPLINARY ACTION—request for advice. 


@ Advice of the Judge Advocate General was 
requested as to the action to be taken by a local 
commander with respect to certain alleged of- 
fenses by members of his command. It was 
the opinion of the Judge Advocate General that 
administration of discipline is primarily and 
essentially a function of command; that the 
basic considerations applicable to any action 
upon a charge or with respect to a suspected 
offense are fully and adequately set forth in 
paragraph 30, MCM, 1951. JAG:I:2:EJB: 
mhw. 17 Jul 1958. 


DISCIPLINE AND MORALE—use of nonpunitive 
measures to enhance. 


@ Nothing inherently illegal is perceived in a 
procedure which is intended to improve discip- 
line and morale through the use of nonpunitive 
measures provided the measures employed do 
not amount to punishments which may be im- . 
posed pursuant to Article 15, UCMJ. While it 
is within the prerogative of a commanding offi- 
cer to make use of nonpunitive measures in lieu 
of imposing nonjudicial punishment, he may not, 
under the guise of a nonpunitive measure, im- 
pose what in effect amounts to a penalty from 
which the person punished has noappeal. JAG: 
1:2:JAM:dvj. 29 Jan 1954. 


EXCESSIVE FORFEITURES—corrective action after 
completion of review by supervisory authority. 


e@ Advices of the Judge Advocate General were 
requested as to what, if any, corrective action 
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could be taken by a supervisory authority to 
reduce excessive forfeitures adjudged in a court- 
martial case to legal limits where the super- 
visory authority had already reviewed the case 
finally but failed to note the excessive forfei- 
tures. 

Where the action of the supervisory authority 
fails to take cognizance of a forfeiture which 
exceeds the legal limitations prescribed in a 
particular case, the Judge Advocate General 
considers it proper for the supervisory author- 
ity to withdraw his action upon the record and 
to substitute therefor a corrected action which 
will bring the forfeiture within legal limits. 
Such corrected action should specifically restore 
all rights, privileges, and property of which the 
accused was deprived by virtue of the illegal por- 
tion of the sentence. Insuch case, the corrected 
action should be communicated to the convening 
authority and to the commanding officer of the 
accused for any action required thereunder. 
JAG:1:2:EJB:dvj. 12 Feb 1954. 


FEDERAL INCOME TAX—applicability of withhold- 
ing tax in case of partial and total forfeiture. 


® Article 044434—4b, Navy Comptroller’s Man- 
ual, provides that the full amount of withhold- 
ing tax will be deducted during the period of 
liquidation of a partial forfeiture; and that the 
full amount of taxable pay credited, without 
deduction for the loss of pay, will be reported 
as taxable income. 

The Article is based upon a ruling of the Com- 
missioner of Internal Revenue which distin- 
guished between partial forfeiture of basic pay 
and total forfeiture. Since, in a sentence in- 
volving a partial forfeiture, under the Navy pay 
procedure, the appropriation for the pay of 
Naval personnel is charged with the member’s 
pay and the member’s pay account is credited 
with the full pay to which he is entitled includ- 
ing the amount forfeited, the Commissioner 
ruled that the entire amount of basic pay would 
be subject to taxation. In contrast, under the 
Navy procedures, in a case where total for- 
feiture is in effect, the appropriation is not 
charged and no credit is entered in the mem- 
ber’s account. Thus, no amount is subject to 
JAG:1:2:JBM:dvj. 


Federal income taxation. 
15 Feb 1954. 
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FINDINGS AND SENTENCE—legality of action of 
board of review settirig aside the sentence but 
approving the finding of guilty. 


e@ An opinion of the Judge Advocate General 
was requested regarding the legality of the ac- 
tion of a board of review in a recent case in 
which the accused pleaded guilty to violation of 
Article 86, UCMJ, absence without leave for a 
period of about nine days. On the basis of two 
previous convictions he was sentenced to a bad 
conduct discharge. The board of review con- 
sidered that the two previous convictions relied 
upon by the court were not of such a grave type 
as to warrant or justify the sentence to a puni- 
tive discharge, and, since the sentence to bad 
conduct discharge was not divisible or reducible 
to a lesser punishment, set aside the sentence but 
affirmed the findings of guilty. Two questions 
were presented (1) Was the action of the board 
of review legal, and (2) if the action was legal, 
did the conviction constitute a previous convic- 
tion under 75b(2) MCM, in view of the pro- 
visions of 89c(2) MCM? 

An analysis of the Uniform Code of Military 
Justice and the Manual for Courts-Martial, 
United States, 1951, with respect to the ques- 
tions raised indicates that the terms “finding” 
and “sentence” are separate and distinct phases 
of court-martial trials. The former relates to 
the offenses while the latter has reference to the 
punishment to be adjudged. Although a find- 
ing of guilty as to an offense imposes upon the 
court the duty and responsibility of adjudging 
an appropriate, adequate, and legal sentence, it 
does not follow that the imposition of an illegal 
or inappropriate sentence vitiates an otherwise 
legal finding of guilty as to the offense. 

While it is true that a convening authority, 
in disapproving a sentence in its entirety, with- 
out mention of the findings, must order a rehear- 
ing or dismiss the charges under the provisions 
of 89c(2), MCM, it does not follow that he is 
without authority to disapprove the sentence in 
its entirety while at the same time approving a 
finding of guilty as to one or more of the offenses 
charged without ordering a rehearing or dis- 
missing the charges. Conceivably a situation 
may arise wherein the record of trial may sup- 
port a finding of guilty as to one or more of the 
offenses but the sentence imposed may be con- 
sidered inappropriate because of the nature of 
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the offense or offenses. In such a situation no 
legal objection is perceived to an action by the 
convening authority wherein the sentence is 
disapproved in its entirety notwithstanding the 
approval of the findings on one or more of the 
offenses. Although in such a situation the con- 
vening authority might order a rehearing or 
dismiss the charges, such action is within the 
administrative discretion of the convening au- 
thority. The Judge Advocate General expresses 
no opinion as to the propriety of the action of 
the board of review as distinguished from its 
legality. For the foregoing reasons, the two 
questions presented were answered in the af- 
firmative. JAG:1:2:EJB:dvj. 18 Dec 1953. 


LAWFUL ORDERS—technical arrest orders issued 


by an Air Force command to a naval enlisted 
absentee. 


® An opinion was requested of the Judge Advo- 
cate General regarding the legal sufficiency of 
a specification setting forth the failure of a 
Navy enlisted man to obey technical arrest 
orders of an Air Force command_as a violation 
of Article 92, UCMJ. 

It was the opinion of the Judge Advocate 
General that the disobedience of the lawful 
order of one not a superior is chargeable as a 
violation of Article 92, UCMJ, if the accused 
had the duty to obey the order. Article 
C-7802 (2), BuPers Manual, provides that the 
delivery, apprehension or surrender of an ab- 
sentee to any regularly organized activity of the 
Armed Services lawfully empowered to accept 
and receive absentees will terminate the period 
of absence, and the Court of Military Appeals, 
in United States v. Jackson, 1 USCMA 190, 2 
CMR 96, and in United States v. Coates, 2 
USCMA 625, 10 CMR 123, discusses the termi- 
nation of unauthorized absence by return to 
military control. 

The technical arrest orders issued by the 521st 
Air Defense Group, Sioux City Air Base, con- 
stituted a proper exercise of military control, 
the orders were lawful, and the accused had a 
duty to obey them. To hold otherwise would 
produce a paradoxical situation in which unau- 
thorized absence is terminated by return to the 
military control of any of the Armed Services; 
but, at the same time, such military control 
cannot be exercised over an absentee belonging 
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to another branch of the military establi on 
JAG:1:2:ACJ:dvj. 24 Dec 1953. 


NON-JUDICIAL PUNISHMENT—appeals where tac- 
tical and administrative chains of command differ. 


@ The appeal can properly be forwarded to the 
next superior authority in either the tactical or 
administrative chain of command. In the ab- 
sence of a controlling instruction, the appeal 
should be forwarded to the superior who is in 
the position to give it the most expeditious con- 
sideration. JAG:I:2:JBM:dvj: 23 Oct 1958. 


NON-JUDICIAL PUNISHMENT—execution of. 


@ Fourteen days’ restriction, “effective imme- 
diately,” was imposed upon an enlisted man at 
mast. On the same day he broke restriction. 
On the following day he was brought to mast 
and awarded three days confinement “effective 
immediately.” An opinion was requested as to 
whether running of the restriction is interrupted 
by the confinement. 

The legislative history of Article 15, UCMJ, 
disclosed that it is a combination and revision of 
AW 104 and proposed AGN 14. AW 104 pro- 
vided, in part, for restriction to certain specified 
limits for not exceeding one week “from the date 
imposed.” Proposed AGN 14 combined the 
provisions of Article 24, AGN, which provided 
for “Deprivation of liberty on shore,” and of 
Article 1416, Navy Regulations, 1948, which 
provided that “‘punishment by deprivation of 
liberty on shore * * * shall not be imposed by 
a commanding officer for a longer period than 
one month for any one offense, or at any one 
time.” Under AW 104, once restriction im- 
posed as a disciplinary punishment was placed 
in effect, it could not be interrupted. The Judge 
Advocate General had never interpreted the 
provisions of Article 24, AGN, and Article 1416, © 
Navy Regulations, 1948, to permit such inter- 
ruption. It was, therefore, concluded that by 
using the word “consecutive” in Article 15, 
UCMJ, Congress intended to perpetuate, in one 
word, the limit imposed in AW 104 by the phrase 
“from the date imposed.” Accordingly, when 
restriction imposed as non-judicial punishment 
has been placed in effect, it continues to run 
consecutively and without interruption for the 
number of days imposed, unless remitted, or 
suspended on probation. Under the facts pre- 
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sented, restriction should be.credited for the 
three days spent in confinement. JAG:/:2: 
JBM:vs. 20 May 1958. 


NON-JUDICIAL PUNISHMENT—extent of authority 
of commanding officer to impose reduction in 
rating. 


® An opinion was requested of the Judge Advo- 
cate General respecting the legality of certain 
reductions in rating imposed as non-judicial 
punishment. Typical of these reductions was 
the case of a third class petty officer who was 
“reduced from YN3 to YNSN, to be suspended 
after one month.” After one month the man 
was restored to his original rate, but, following 
an opinion of a superior command questioning 
the legality of the transaction, the restoration 
was revoked and the man was continued in his 
reduced rate. 

After holding that the authority to reduce in 
rating, under Article 15, UCMJ, does not include 
the power to impose a temporary reduction in 
grade, the Judge Advocate General stated that 
the provisions of Article 15(d), UCMJ, and 
paragraph 135a, MCM, 1951, were erroneously 
applied in restoring the rate after one month. 
Under the announced opinion, the power of the 
officer who imposed the punishment, his succes- 
sor in command, and superior authority, to re- 
mit or suspend applies only to the executed por- 
tion of a non-judicial punishment imposed: 
whereas, to remove an injustice, the power to set 
aside a punishment and to restore all rights, 
privileges and property affected is applicable 
both to executed and unexecuted punishments. 
Since a reduction in rating is executed when the 
change in rate is effected, the powers of remis- 
sion or suspension are no longer available ; how- 
ever, where the executed punishment has re- 
sulted in an injustice, the power to set it aside 
completely. may be invoked. 

It was the further opinion of the Judge Advo- 
cate General that the provisions of Article C-— 
7212(1), BuPers Manual, governing the normal 
eligibility of reduced personnel for readvance- 
ment in rate, neither conflict with, nor restrict, 
the powers vested by Article 15(d), UCMJ. 
Since the resultant punishment in the instant 
case was more severe than intended, it was sug- 
gested that action be taken to set aside the reduc- 
tion. JAG:I:2:ACJ:dvj. 9Feb1953. 





10 





NON-JUDICIAL PUNISHMENT—extra duties. 


@ An enlisted man was awarded “two hours 
extra duty for a period of four days, a total of 
eight hours extra duty.” The extra duty com- 
menced on Thursday. Inquiry was presented as 
to whether Sunday should have been considered 
as the final day of extra duty. 

Referring to Article 1416, Navy Regulations, 
1948, the Judge Advocate General concluded 
that the essential part of the above-quoted pun- 
ishment was the period stated, i. e., four days. 
Regardless of the intent of the commanding offi- 
cer which may be inferred from the language 
used by him, the period commenced on Thursday 
and continued consecutively for four days until 
it expired on Sunday. Since Article 1416 pre- 
cludes execution of extra duty on Sunday, the 
punishment in question was effective only to 
the extent of six hours extra duty. The lan- 
guage “a total of eight hours extra duty” con- 
stituted surplusage and was of no effect in the 
determination of the period. It was suggested 
that if eight hours extra duty is deemed com- 
mensurate punishment, the commanding officer 
should, when Sunday intervenes, award two 
hours extra duty per day for a period of five 
days. JAG:1:2:JBM:au. 13 Nov 1952. 


POLICY—regarding court-martial trials of offenses 
for which the accused has already been tried and 
convicted in civil courts. 


@ SECNAV INSTRUCTION 5810.1 of 5 March 
1953 announced a modified policy under which 
naval personnel who have been tried in a State 
court shall not be tried by court-martial for the 
same act or acts, except in unusual cases where 
such trial is essential in the interests of justice, 
and the permission of the Secretary of the Navy 
has been obtained. Certain requests for per- 
mission to try an accused under these circum- 
stances have resulted in an opinion of the Judge 
Advocate General clarifying the classes of 
cases in which such requests are considered 
appropriate. 

Since deviation from the normal policy im- 
plies a criticism of State courts, produces the 
impression that naval personnel are liable to 
greater punishment for non-military offenses 
than civilians, and involves the prospect of ad- 
verse publicity, requests for permission for trial 
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by court-martial in such cases should be re- 
stricted to the following categories: 


a. Cases in which punishment in the State court 
consists solely of probation where local practice does 
not provide rigid supervision of probationers, or mili- 
tary duties make such supervision impracticable. 

b. Cases in which the civil authorities have, in 
effect, divested themselves of responsibility by an ac- 
quittal manifestly against the evidence, or by the 
imposition of an exceptionally light sentence on the 
theory that the individual will be returned to the 
Navy and removed as a community problem. 

c. Cases of homosexuality which receive mild pen- 
alties upon conviction in the civil courts; whereas, 
in the military society, the serious problem of homo- 
sexuality warrants stern punishment. 

d. Cases involving Fleet Reserve and retired per- 
sonnel who cannot be discharged administratively for 
conviction by the civil authorities. 


JAG:1:2:ACJ:mhw. 12 Nov 1958. 


POLICY—regarding court-martial trials of offenses 
for which the accused has already been tried and 
convicted in civil courts. 


@ It was the opinion of the Judge Advocate 
General that SECNAV INSTRUCTION 5810.1 
of 5 March 1953 is applicable to any place where 
naval forces may be stationed. No valid reason 
is perceived for denial of application of the 
stated policy in cases of naval personnel outside 


the continental limits of the United States, who 
may have been prosecuted in foreign civil courts. 


JAG:1:2:EJB:dvj. 28 Dec 1593. 


SENTENCE AND PUNISHMENT—effective date of 
suspension. 


® The convening authority approved the sen- 
tence and ordered it duly executed but sus- 
pended execution of the bad-conduct discharge 
“for the period of confinement and three months 
thereafter,” and further provided for automatic 
remission unless sooner vacated. Thereafter, 
he recommended vacation of the suspension by 
reason of misconduct of the accused which had 
occurred prior to the date of his action, knowl- 
edge of which misconduct was possessed by him 
when he took his action. The officer exercising 
general court-martial jurisdiction approved the 
recommendation of the convening authority and 
vacated the suspension. The bad-conduct dis- 
charge was executed accordingly. The question 
was presented as to whether, under the above 
circumstances, the action of the convening au- 
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thority effected the suspension from the date of 
the sentence or from the date of his action. 

The Judge Advocate General concluded that 
the words “period of confinement” as used in the 
convening authority’s action (and as authorized ° 
in this type of action by Form 28, appendix 14, 
MCM, 1951) refer to confinement to be served 
after its approval and order of execution. From 
the date of sentencing to the date of approval 
and order of execution, an accused is merely 
credited with confinement pursuant to 57 (b), 
UCMJ. He does not serve confinement during 
that interim period as a result of the sentence. 
If he is actually placed in confinement it is under 
the authority of Article 13, UCMJ, and may be 
no more rigorous than circumstances require. 
Hard labor is not an accessory of confinement 
under Article 13, swpra. The accused does not, 
therefore, commence to physically serve the 
period of confinement at hard labor adjudged by 
the court-martial until it is approved and or- 
dered executed. There are many provisions of 
the Manual which make it clear that a convening 
authority may not act to suspend the execution 
of a sentence or any part thereof until he has 
approved the sentence (88e(1); 88e(2) (a); 
88e(2) (b) ; 89c(4)). It follows that suspen- 
sion becomes effective, at the earliest, on the date 
of approval and order of execution. While the 
convening authority may specify a date subse- 
quent to the date of his action for the commence- 
ment of the period of suspension, he may not 
give it retroactive effect. JAG:I:2:JBM:es. 
27 Aug 1958. 


SENTENCE AND PUNISHMENT—execution of bad- 
conduct discharge, conditionally remitted on pro- 
bation, on the basis of misconduct occurring prior 
to the inception of the probationary period. 


@ A summary court-martial, under the Articles 
for the Government of the Navy, sentenced the 
accused to be discharged from the service with 
a bad conduct discharge and to forfeit $15.00. 
The sentence was approved by the convening 
authority on 19 April 1920, but the execution of 
the punitive discharge was conditionally re- 
mitted on probation. Subsequently, because of 
misconduct of the accused on a prior date of 17 
April 1920, the probation was terminated and 
the punitive discharge was executed. The 
(Continued on page 19) 
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The claims of female members of ‘the uni- 
formed services for increased basic allowance 
for quarters on account of “dependent” civilian 
husbands have been the subject of a series of 
recent decisions by the Comptroller General. 

Increased BAQ is authorized in accordance 
with the provisions of the Career Compensation 
Act of 1949 and the Dependents Assistance Act 
of 1950, in the case of service personnel, male 
and female, having “dependents” as defined in 
section 102(g) of the 1949 Act. That section 
provides that in the case of female members the 
term “dependent” shall include a husband, but 
only when such husband “‘is in fact dependent 
upon said female member for over half” of his 
support. 

In a decision dated February 16, 1953 (32 
Comp. Gen. 364), the Comptroller General con- 
sidered a claim for increased BAQ on account 
of a husband who was attending college and had 
no income. His living expenses were $90 per 
month and the service member wife contributed 
that amount to his support. It was there ob- 
served that by reason of the relationship of hus- 
band and wife, the law traditionally presumes 
the wife to be dependent upon the husband for 
support, and conversely that the husband is not 
a dependent but instead is the source of the 
wife’s chief, if not whole, support. It was held 
in denying the claim that the husband to be 
regarded as in fact dependent must be incapable 
of self-support ‘‘on account of physical or mental 
incapacity or for other reason.” 

In decision B—105914 of December 15, 1953, 
increased BAQ was denied where the husband’s 
total living expenses as a college student were 
$150 per month, the service member wife’s con- 
tribution was $100 per month, and the husband’s 
separate income in the form of a disability pen- 
sion was $50 per month. It was noted that no 
showing had been made that the husband was 
not in fact capable of self-support. 

In decision B-117371 of December 16, 1953, 
claim for increased BAQ was based upon repre- 
sentations that the husband’s actual living ex- 
penses were $125 less per month, that his total 
income was $10 per month, that the wife’s con- 
tribution was $125 per month, that the husband 


12 


ENTITLEMENT TO BAQ—SERVICE WOMEN 










had received a medical (psychiatric) discharge 
from an armed service, was disabled to some 
extent by a leg injury, and that he was unable to 
secure employment. The claim was denied for 
lack of proof that the husband was in fact inca- 
pable of self-support. 

In B-117372 of December 16, 1953, it was 
claimed that the husband was in fact dependent 
because of a laryngectomy (the surgical removal 
of the larynx) due to cancer, by reason of which 
he was unable to work. It was observed in that 
decision that no evidence had been presented to 
show that the laryngectomy had in fact rendered 
the husband incapable of self-support. The 
claim was not allowed. 

The claim considered in B—116572 of January 
29, 1954, for increased BAQ beginning June 22, 
1953, included a physician’s statement that the 
husband had been under medical care since April 
1952; had been confined to bed since November 
9, 1952, and would continue to be so confined 
until at least September 15, 1953; and that 
“Inasmuch as this confinement does not allow 
the patient to work, I am of the opinion that he 
is totally dependent upon the income of his 
wife.” The claim was disallowed on the grounds: - 
that ‘‘there has been no showing as to the nature 
of the husband’s disability or whether such dis- 
ability is other than a temporary one and it is 
not established that he was incapacitated for 
gainful employment before and after the period 
of his confinement or that, by reason of neces- 
sity, he relied on his wife for the major portion 
of his support during such period.” It was also 
observed that “‘an officer who only occasionally 
contributes whether gratuitously or necessarily 
toward the living expenses of the dependent is 
not entitled to receive [basic allowance for 
quarters |.” 

From a review of the foregoing decisions it 
appears to be well established that increased 
BAQ on account of a dependent husband will not 
be authorized in favor of a female service mem- 
ber unless the husband is in fact incapable of 
self-support. It is also indicated that such in- 
capacity must be of some duration and that the 
wife’s contribution: must be unbroken and con- 
tinuing over a considerable period of time. 
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EVIDENCE—where defendant assaults two persons 
simultaneously and is tried for assault upon one 
with intent to kill, evidence of injury inflicted upon 
the other is competent as bearing upon his state 
of mind and intent.: 


® In Tatum v. State, 261 S. W. 2d 723 (Tex. 
1953), the evidence established that the defend- 
ant simultaneously attacked and seriously cut 
his mistress, Willie Mae, and her male com- 
panion [C]. Following the attacks both victims 
were examined and treated by a physician. 
Brought to trial for the attack on [C], the de- 
fendant was convicted of assault with intent to 
murder. From that conviction the defendant 
appealed, raising the single question of whether 
or not the testimony of the physician as to the 
extent and nature of the injuries inflicted upon 
Willie Mae was admissible in the defendant’s 
trial for attacking [C]. 

The appellate court held that such testimony 
was competent because the extent, nature, and 
seriousness of the wounds inflicted on the 
woman were relevant upon the question of the 
defendant’s state of mind and his intent during 
the simultaneous attack on the man. -It was 
therefore of probative value on the question of 
whether the defendant acted with an intent to 
kill [C] and whether he acted with malice. 


EVIDENCE—when objectionable prosecution evi- 
dence is offered and excluded and prosecution is 
in possession of an admissible substitute, judge's 
instruction to jury not to consider the objectionable 
evidence is prejudicial error in that it prevents de- 
fendant from arguing that failure of prosecution to 
produce available evidence creates a presumption 
that the evidence is unfavorable to the prosecution. 


® In Watts v. State, 261 S. W. 2d 402 (Ark. 
1953), defendant was convicted of raping a 14 
year old girl. No element of the crime was in 
issue except the identity of the rapist. The 
offense was committed by a hooded man and 
after his escape a hood was found with hairs in it, 
supposedly from the head of the assailant. A 
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prosecution witness testified that hairs found in 
the hood and others taken from the defendant’s 
head were sent to the FBI for comparison and 
that subsequently the FBI forwarded a report 
as to its findings. When asked the substance 
of this report, defense counsel’s objection that 
the report itself should be introduced, prohib- 
ited an answer. The court then instructed the 
jury not to consider any testimony concerning 
the report of hair examination in their deliber- 
ations. Defendant excepted to this instruction. 

On appeal the reviewing court held that the 
trial court’s instruction was reversible error. 
A defendant has the right to comment to. the 
triers of fact on the failure of the prosecution to 
produce evidence in support of its case. The 
prosecution had it peculiarly within its power to 
obtain the FBI report and the fact that it did 
not obtain or produce it created a presumption 
that, if produced, it would have been unfavora- 
ble to the case. The defendant had a right to 
so argue to the jury, but when the judge told 
the jury to “disregard any testimony about an 
investigative or comparative report”, he pre- 
vented defendant’s counsel from commenting 
to the jury on the failure of the State to intro- 
duce the report. 


C7 

WAIVER OF OBJECTIONS—a party aware of mis- 
conduct which will ultimately frustrate trial must 
avail himself of first opportunity to arrest proceed- 
ings or he waives his right to object unless the 
question is jurisdictional. 
@ In Miller v. State, 115 N. E. 2d 120 (Ind. 
1953), the accused was convicted of murder and 
on appeal assigned as error the alleged miscon- 
duct of the jury. He claimed that two hours 
before the jury retired to deliberate on his guilt 
or innocence, three of the jurors visited the jail, 
observed him and three others indicted with 
him, and were close enough to overhear any 
chance remarks made by a prisoner who shortly 
before had testified against him. 

The appellate court in considering the defend- 
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ant’s claim of error said that although he had 
seen the jurors in the jail two hours before the 
jury retired to, deliberate, he did nothing to 
bring the facts to the attention of the trial court. 
No objection was made and no opportunity was 
afforded the trial court to remedy the situation. 

In affirming the conviction the reviewing 
court held that if a party has knowledge of facts 
which will ultimately frustrate a trial, he must 
avail himself of the earliest opportunity to 
arrest the proceedings or will be deemed to have 
waived his right to complain on appeal. One 
cannot fail to object, taking his chances on ac- 
quittal, and then impeach the trial when con- 
victed. 


MOTION FOR ACQUITTAL—basis for granting a 
motion for acquittal where prosecution's case based 
on circumstantial evidence. 


@ In State v. O’Shea, 100 A. 2d 772 (N. J. 1953), 
appellant was charged with and convicted of 
bookmaking. When arrested, appellant was in 
possession of betting slips which he attempted 
to swallow. The slips were recovered and the 
possession of the slips in addition to other bet- 
ting paraphernalia gave rise, under all the cir- 
cumstances, to an inference that appellant was 
engaged in bookmaking. Appellant made a mo- 
tion for acquittal in the trial court contending 
that in a case based upon circumstantial evi- 
dence, the motion must be granted if the evi- 
dence is such that the jury may properly draw 
an inference of either guilt or innocence, for the 
reason that the jury in such a case must find 
the circumstances “exclude to a moral certainty 
every other hypothesis but the single one of 
guilt.” 

The Appellate Division of the Superior Court 
of New Jersey held that it is indeed the jury’s 
obligation when the case is sent to it to find as 
appellant suggests, but that this does not mean 
that a motion for acquittal must be granted by 
the court where the evidence is such that the 
jury may properly draw an inference of either 
guilt or innocence. A motion for acquittal is 
properly denied, if there is any evidence from 
which an inference of guilt can be drawn. 
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JUDICIAL REVIEW OF 
COURTS-MARTIAL 

After denial of their petitions for review by 
the United States Court of Military Appeals, 
petitioners filed motions in the United States 
Court of Appeals for the District of Columbia 
Circuit for leave to file petitions for review of 
the orders of the Court of Military. Appeals. 
Petitioners, asserting that the Court of Military 
Appeals was an administrative agency, relied 
upon the authority of the Court of Appeals for 
the District of Columbia Circuit to review 
orders of various administrative agencies of the 
Federal Government. 

The Court of Appeals has only those powers 
conferred by statute by the Congress. There 
being nothing in the Uniform Code giving any 
court the power to review decisions of the Court 
of Military Appeals, the Court of Appeals 
turned to the question of whether the Court of 
Military Appeals was an administrative agency 
whose actions were subject to judicial review 


within the purview of its Rule 38. The Court 
stated : 


“* * * [T]he Court of Military Appeals appears 
to us to be a court in every significant respect, rather 
than an administrative agency. Certainly Congress 
intended that in its dignity and in its standards of 


- administering justice the Court of Military Appeals . 


should be assimilated to and equated with the estab- 
lished courts of the Federal system. 

Even on the assumption that the Court of Military 
Appeals might for some purposes or in some senses 
be considered an administrative agency, Rule 38 can- 
not confer, and does not purport to confer, jurisdiction 
oh this court to review its determinations. The Rule 
applies only to those administrative determinations 
which Congress has by statute specifically authorized 
us to review.” 


The Court of Appeals, in denying the motion 
of petitioners, held that it was without jurisdic- 
tion to review the decisions of the Court of Mili- 
tary Appeals even though constitutional ques- 
tions were raised. In passing, the Court de- 
clined to comment upon the relief ‘petitioners 
might obtain in the district court or elsewhere. 
Shaw v. United States, Misc. 397, App. D. C., 
January 21, 1954. 
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DIGESTS." 
{Continued from page 2) 

ture the contention of coercion might be 
strengthened and, in the absence of other expla- 
nation, such an inference might be reasonable. 
But if the shoes belonged to H, the inference 
does not follow as it would be reasonable to con- 
clude that they were taken for the purpose of 
preserving them as evidence or returning them 
to the owner. A decision on which of the two 
purposes is the more plausible is made easier 
if it is established that the shoes taken from 
the accused were the Shoes owned by H. Thus, 
even though the question might touch upon the 
merits of the case, it also tended to weaken the 
evidence given by the accused upon the collateral 
issue. Accordingly, the Court concluded that 
the question asked by the member was not im- 
proper and that the Court’s remarks in the case 
were consistent with their pronouncements con- 
cerning a similar type of question in United 
States v. Hatchett, 2 USCMA 482, 9 CMR 112 
(1953). United States v. Jackson, 3 USCMA 
646, 14 CMR 64 (1954). 


EVIDENCE—under paragraph 143a of the Manual, 
certificate of identity based upon fingerprint com- 
parison is admissible in evidence even though the 


certificate includes facts to which the maker of 
the certificate could not testify in court. 


®@ In the accused’s trial by general court-mar- 


tial upon a charge of fraudulent enlistment, the. 


prosecution’s case consisted primarily of docu- 
mentary evidence. These exhibits showed that 
the accused had enlisted; that he had been sep- 
arated with an undesirable discharge; and that 
he had been reenlisted after his representation 
of no prior service. Other evidence showed the 
remaining elements of the offense. 

The accused’s identity as the person referred 
to in each of the above-mentioned exhibits was 
established by the identity of name and address 
but the prosecution did not rest on this alone. 
The prosecution also established that while the 
current charges were pending, accused’s finger- 
prints had been taken and forwarded to the 
office of the Adjutant General for comparison 
with others on file in that office. A certificate 
executed by an Assistant Adjutant General was 
admitted in evidence over defense objection. 
This certificate recited that the fingerprints re- 
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ceived in the office of the Adjutant General had 
been compared by a duly qualified fingerprint 
expert with fingerprints on file in the office of 
the Adjutant General and that the fingerprints 
were those of the same person who had previ- 
ously enlisted under the name of the accused. 

The defense agreed that the custodian of pub- 
lic records could certify the correctness of copies 
thereof, but contended that the custodian could 
not state facts explanatory of, or collateral to, 

, such records, nor include in such a certificate 
more than he could testify to if he were present 
in court. These limitations, it was argued, were 
exceeded. 

Copies of official records on file in a public 
office are generally admissible in evidence upon 
certification of their completeness and correct- 
ness by the custodian. Originally, the custodian 
was not permitted to certify the substance or 
effect of a document but this practice is now 
widely sanctioned by statute. Paragraph 143a, 
Manual for Courts-Martial, provides for certifi- 
cates of identity based upon fingerprint com- 
parison and the procedure in the instant case 
conformed to the procedure there established. 
While it is true that the rules of evidence gen- 
erally recognized by Federal district courts do- 
not permit the use of a certificate of the scope 
provided in the Manual, this is not fatal. This 
provision of the Manual was established by the 
President pursuant to Article 36 of the Code 
which authorizes him to establish a procedure, 
including modes of proof, which as far as prac- 
ticable, shall apply the rules of evidence gen- 
erally recognized in the trial of criminal cases 
in the United States district courts but which 
shall nét be contrary to or inconsistent with the 
Code. These provisions of the Manual do not ° 
conflict with the Code and, as the President did 
not abuse his discretion in establishing these 
provisions, the Court found no error in receiving 
the certificate of identity in evidence. United 
States v. White, 3 USCMA 666, 14 CMR 84 
(1954). : 


INSTRUCTIONS—knowledge that an accident has 
occurred is not an element of the offense of leaving 
the scene of an accident but lack of knowledge 
may be raised by accused as an affirmative 
defense. 

@ Accused was convicted by general court- 
martial of reckless operation of a motor vehicle 
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and leaving the scene of an accident in violation 
of Articles 111 and 134 of the Code. During 
the course of his instructions, the law officer 
defined the essential elements of leaving the 
scene of an accident as follows: 


“(1) That [the accused] * * * was * * * the 
driver of a vehicle which was involved in an accident; 
“(2) That said accused did wrongfully and unlaw- 
fully leave the scene of the accident without rendering 
assistance to the Reverend Thomas Sawbridge who 
had been struck and injured by the said vehicle.” 
The law officer did not instruct that knowledge 
that an accident and injury had occurred was 
an element of the offense and the accused as- 
signed this failure as error. 

The Court of Military Appeals recognized that 
there was no specific article of the Code which 
made leaving the scene of an accident a crime 
but noted that it has long been considered as 
conduct of a nature to bring discredit upon the 
Armed Forces. As such, it is punishable as a 
violation of the general article. The Court re- 
viewed the cases from a number of state juris- 
dictions and concluded that the absence of any 
requirement of knowledge from a statute mak- 
ing it an offense to leave the scene of an accident 

‘eliminates knowledge as an essential element of 
the offense. Under such statutes, there is no 
requirement that knowledge be charged in the 
indictment or proved by the prosecution as a 
part of its case. Absence of knowledge on the 
part of the operator that he has been involved in 
an accident is, of course, a defense. The ac- 
cused may show that no duty arose on his part 
to stop and report the accident because he had 
no knowledge that an accident had occurred. 

The form specification in the Manual for 

- Courts-Martial was patterned on the provisions 

of the District of Columbia Code. The District 
of Columbia Code does not require knowledge 
upon the part of the operator that he has been 
involved in an accident. Accordingly, knowl- 
edge is not an essential element of the offense 
but lack of knowledge is an affirmative defense 
requiring instructions only when reasonably 
raised by the evidence. As the issue of knowl- 
edge had not been raised by the evidence in the 
case, the failure to instruct on the issue of 
knowledge was not error. 

In a separate opinion, Judge Latimer con- 
curred in the result. He was of the opinion that 
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knowledge was an essential element of the of- 
fense rather than a matter which could be 
raised by an accused as an affirmative defense. 
His concurrence in the result was based upon 
his conclusion that even though an accused 
pleads not guilty to an offense, the accused “can, 
by judicial confession, trial tactics, stipulation, 
and perhaps otherwise, remove an element from 
dispute so it is no longer in issue.” It was his 
opinion that the accused by his trial tactics, 
theory of the case, and open court admissions 
eliminated any necessity for the law officer to 
consider knowledge when outlining the elements 


of the offense. United States v. Eagleson, 


3 USCMA 685, 14 CMR 103 (1954). 


SEARCH AND SEIZURE—a non-commissioned offi- 
cer in charge of a unit in the absence of all unit 
officers is empowered to order a search for and a 
seizure of property believed on reasonable grounds 
to be criminal goods if the circumstances demand 
immediate action to prevent the removal or dis- 
posal of the property. 


®@ While a field artillery battery was in bivouac 
a wallet containing $73.00 was stolen. The fol- 
lowing morning the wallet was found in the 
area but the money was missing. The First 
Sergeant ordered a formation and announced 
that if the person responsible for the theft would 
drop the money as the men dispersed, the mat- 
ter would not be pursued further. When this 
failed to produce results, he ordered an inspec- 
tion of the men and the money was found con- 
cealed in the equipment of accused. At the 
trial, defense objected to the introduction of the 
evidence so obtained on the ground that the 
search was illegal inasmuch as the First Ser- 
geant had no authority to order it. 

A search under circumstances demanding 
immediate action to prevent the removal or dis- 
posal of property believed on reasonable grounds 
to be criminal goods is lawful. Par. 152, 
MCM, 1951. The circumstances of this incident 
gave rise to a clear inference that a theft had 
been committed by a member of the organiza- 
tion and that further delay would afford the 
thief a.greater opportunity to conceal his con- 
nection with the offense. If successful action 
was to be taken at all, it had to be taken im- 
mediately. After concluding that a search was 
reasonably necessary under the circumstances, 
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the Court turned to the question of who could 
order the search. On this subject, the Court 
stated : 

“Certainly in the absence of all unit officers, the 
First Sergeant in this case was charged with the re- 
sponsibility of protecting property, maintaining dis- 
cipline, and preventing disorders or crimes within the 
organization. While we need not determine whether 
the general authority of the commanding officer to 
order searches of Government property descended 
upon the First Sergeant under these circumstances, 
we hold that he had authority to order a search when 
immediate action was demanded to prevent the re- 
moval of criminal goods.” E 

Accordingly, the Court held that the search was 
authorized by military law, and its products 
were admissible in evidence. United States v. 
Swanson, 3 USCMA 671, 14 CMR 89 (1954). 


SENTENCES—board of review may affirm only so 
much of a sentence as is fair and just and appro- 
priate for the crime of which accused is convicted. 


@ Accused was convicted of cowardly conduct in 
violation of Article 99 and the sentence included 
reduction, dishonorable discharge, total forfei- 
tures, and confinement for 12 years. Five mem- 
bers of the court recommended clemency and 
the convening authority reduced the period of 
confinement to 10 years but otherwise approved 
the findings and sentence. The board of review 
affirmed the findings and sentence but, by sep- 
arate memorandum to the Judge Advocate 
General, recommended that substantial clem- 
ency be exercised in the case. The Court of 
Military Appeals granted accused’s petition for 
review limiting its consideration to the question 
of whether the language in the board’s recom- 
mendation for clemency impeached its finding 
that the sentence was correct in law and fact. 

A board of review is directed by Article 66 (c) 
of the Code to “affirm only * * * the sentence 
or such part or amount of the sentence, as it 
finds correct in law and fact and determines, on 
the basis of the entire record, should be ap- 
proved.” The Court stated that it should be 
basic doctrine that a board of review should not 
approve any sentence which, in view of the en- 
tire record, is not fair and just. In regard to 
the powers and duties of boards of review, the 
Court stated: 


“* * * Congress has seen fit to grant to certain re- 
viewing authorities the right to commute or suspend 
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the execution of a sentence, but it did not extend that 
authority to boards of review. Accordingly, there is 


- no reason why members of these boards should not 


make recommendations to appropriate authorities to 
exercise any powers of clemency or commutation not 
possessed by them. However, there is a duty on 
members of boards of review to act within their own 
sphere and they should not approve a sentence they 
consider excessive and then appeal to others to reduce. 
All persons who have any responsibility in fixing, 
affirming, or reviewing sentences should meet their re- 
sponsibility by adjudging or affirming a fair and just 
sentence without regard to any further reductive 
action that might be taken by others who will subse- 
quently act on the record.” 

The Court then turned to the memorandum 
prepared by the board of review and found that 
it indicated that the board did not fully appre- 
ciate its powers to fit the punishment to the 
crime. Because reduction, suspension, clem- 
ency, and restoration were used indiscriminately 
in the memorandum, the Court was unable to 
determine the true basis upon which the board 
affirmed the sentence. Being convinced that 
many factors which might be used in determin- 
ing an appropriate sentence were not considered 
by the board, the Court returned the record for 
reconsideration of the sentence. United States 
v. Cavallaro, 3 USCMA 653, 14 CMR 71 (1954). 


STAFF LEGAL OFFICER'S REVIEW—subsequent 
participation as staff legal officer by person who 
has acted as trial counsel is error and will cause 
the doctrine of general prejudice to be invoked. 


e After conviction by a special court-martial, a 
post-trial interview of the accused was con- 
ducted by an “Acting Assistant Staff Judge Ad- 
vocate.” He recommended that the convening 
authority suspend the bad-conduct discharge 
but the Staff Judge Advocate disagreed, recom- 
mending approval of the sentence adjudged. 
The latter recommendation was ultimately fol- 
lowed. Trial counsel in the case was the same 
person who subsequently acted as Staff Judge 
Advocate. 

The Court of Military Appeals quoted Article 
6(c) of the Code which prohibits, any person 
who has acted as a member of the court, law 
officer, member of the prosecution or defense, 
or investigating officer in a case from subse- 
quently acting as staff judge advocate or legal 
officer to any reviewing authority upon the same 
case. 

The Court concluded that there was “patent 
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error in the twofold performance in this case.” 
The statutory scheme established by the Code 
to assure a thoroughly fair and impartial review 
prohibits trial counsel from subsequently acting 
as staff judge advocate on review. When one 
who has an interest in the outcome of a trial is 
called upon to review the case, “his decision is 
necessarily different from that of a person who 
had no interest in the matter.” Because the 
danger of a partial and biased review is so great 
that prejudice must be presumed, the Court in- 
voked the doctrine of general prejudice and 
ordered a rehearing. 

Judge Latimer dissented on the ground that 
the decision restricted the right of a convening 
authority to utilize available staff officers to 
assist him in gathering information touching 
solely on matters of clemency and that in any 
event the accused in this case could be entitled 
to no more than a reconsideration of the sen- 
tence. United States v. Coulter, 3 USCMA 657, 
14 CMR 75 (1954). 


Wi Wooden Ship LV 


“Desertion (says Montesquieu), in our days, 
was grown toa very great height, in consequence 
of which, it was judged proper in France to pun- 
ish those delinquents with death, and yet their 
number did not diminish. * * * It would have 
been much better to have continued a punish- 
ment [of slitting his nose or cutting off his ears], 
which branded him with infamy for life: the 
punishment was intended to be increased, while 
in reality it was diminished. 

“* * * The crime of desertion among the 
Athenians was punished with death, for to 
desert was to betray the state. As a mitigated 
punishment they were sometimes bound with 
cords and whipped, as Demosthenes reports, but 
had their hands likewise cut off, as we are in- 
formed by Suidas. Desertion by the Romans 
was punished with death in time of war, but 
more mildly in time of peace.” McArthur, 
Courts-Martial (London 1813), p. 62. 
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CERTIFIED 
QUESTIONS 





The following case is published to inform the naval 
service that certain questions regarding military law are 
pending final determination in the United States Court of 
Military Appeals at the request of the Judge Advocate 
General of the Navy. The facts of the case are digested 
from the opinion of the board of review. 





UNITED STATES, Appellant, v. STANLEY R. 
WELLMAN, private first class, U. S. Marine 
Corps, Appellee. 


_The accused was convicted by general court- 
martial of a_ specification alleging desertion 
(Charge II). After the accused’s pleas of not 
guilty, trial counsel, without being sworn as a 
witness, offered in evidence certain documents 
stating that they were contained in the current 
service record of the accused. After these docu- 
ments were shown to defense counsel and coun- 
sel stated that he had no objection, the law officer 
announced that they would be received in evi- 
dence. Trial counsel then read the contents of 
the documents to the court. The board of review 
considered that the assertions of trial counsel 
would have been sufficient to establish that the 
documents were official records if the assertions 
had been made under oath. There being no 
sworn testimony as to the identity of the docu- 
ments, the board of review held that the law 
officer erred in admitting them and set aside the 
finding and dismissed the charge. 

In order to determine whether the documen- 
tary evidence was properly before the court- 
martial, the Court of Military Appeals was 
requested to take action with respect to the 
following issue: 

Was the action of the Board of Review cor- 
rect in setting aside the findings of guilty 

to Charge II? 
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RECENT OPINIONS .. . 








(Continued from page 11) 


Board for Correction of Naval Records re- 
quested an opinion regarding the legality of the 
bad conduct discharge so executed. : 

It was the opinion of the Judge Advocate 
General that a period of probation can be prop- 
erly terminated only for ‘misconduct occurring 
after the accused has been placed on probation, 
and that the punitive discharge in this case was 
not executed according to applicable law. 

The Judge Advocate General took cognizance 
of C. M. O. 3, 1937, page 5, holding that the 
execution of a bad-conduct discharge, although 
predicated upon misconduct occurring prior to 
the inception of the probationary period, was 
presumptively legal and, having been acquiesced 
in by the accused for fifteen years, should not be 
disturbed. This theory of acquiescence, how- 
ever, was not considered to be applicable to 
cases considered by the Board for Correction of 
Naval Records which was created under the 


. provisions of Section 207 of the Legislative Re- 


organization Act of 1946 (60 Stat. 831), and 
which was authorized to “correct any military 
or naval records where in their judgment such 
action is necessary to correct an error or remove 
an injustice.” JAG:I:2:ACJ:dvi. 16 Feb. 
1954. ; 


VACATION OF SUSPENSION—proceedings to va- 
cate commenced after expiration of probationary 
period. 


® Proceedings to vacate suspension commenced 
after probation had expired for an offense com- 


mitted during probationary period are consid- 
_ered legal provided the proceedings to vacate the 
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suspension are instituted within a reasonable 
time after return of the man concerned to naval 
jurisdiction. It was also held that the pro- 
bationary period is not interrupted during 
periods of unauthorized absence. JAG:I:2: 
EJB:dvj. 30 Dec 1958. 


TRANSFERS. 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfers issued between the dates of 19 January 
1954 through 19 February 1954. 





ENS Sloan B. Blair, USNR from NavSch(Naval Jus- 
tice) to NavBase, Key West, Florida. 

LT James R. Blease, USNR from JAG to Inactive Duty. 

CDR Matthew V. Carson, Jr., USN from NavPetroRes, 
Denver, Colo., to JUSMAG, Spain. 

ENS Alan J. Hartnick, USNR from NavSch( Naval Jus- 
tice) to FlActs, Yokosuka. 

ENS William W. McNeilly, USNR from NavSch(Naval 
Justice) to JAG. 

LCDR Woodrow B. Morris, USNR from JAG to Inactive 
Duty. 

CDR Albert L. O’Bannon, USN from AdComNTC, San 
Diego to NTC, San Diego. 

ENS Joseph R. Pisani, USNR from NavSch( Naval Jus- 
tice) to ComServLant. 

ENS Mitchell W. Rabbino, USNR from NavSch( Naval 
Justice) to JAG. 

ENS Phillip J. Tibiletti, USNR from NavSch(Naval 
Justice) to MarBase, Camp Pendleton, Calfornia. 
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NAVAL RESERVE LAW COMPANY 
COMMENDED 


Naval Reserve Law Company 9-7, St. Louis, Missouri, was recently honored for being the outstanding Naval 
Reserve Law Company in the Ninth Naval District. LCDR Albert E. Cunliff, USNR, Commanding Officer of the 
Company is shown accepting a letter of Commendation on behalf of his officers from CAPT William C. Mott, USN, 
Ninth Naval District Staff Legal Officer, who made the presentation as the representative of VADM J. L. Holloway, 
Jr., USN, Chief of Naval Personnel, RADM Ira H. Nunn, USN, Judge Advocate General, and RADM Francis P. 
Old, USN, Commandant, Ninth Naval District. 

Those shown from left to right are: LT Lyle M. Allen, Jr.; LT James M. Durham; LT Philip B. Polster; 
LCDR Edgar A. Hickey; LT John B. Busch; CAPT Mott; LCDR Russell H. Doerner; LT Royce B. McKinley; 
LCDR Cunliff; LCDR Frederick C. Ward; LCDR Z. W. Neff, Ninth Naval District Reserve Law Program Officer; 
LT J. Casey Walsh; LCDR Frederick A. Judell; LCDR Michael J. Hart; LCDR John A. Arnold. All members of 
the Company are attorneys, and are Naval Reserve Officers on inactive duty. The member absent from the above 


group is LCDR I. Newton Miller. Puy 
blic Librag 
Detroi: Niet 
Generel setscm 1 ne, 


S. GOVERNMENT PRINTING OFFICE; 1954 





